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Court of Appeals of the District of Columbia. 


No. 3507. 

Thomas J. Molloy, Appellant, 
vs. 

George Kellogg et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64568. 

George Kellogg and Lauren Kellogg, Trading as Kelloggs & 

Miller, Plaintiffs, 

vs. 

Thomas J. Molloy, Defendant. 

United States of Amefica, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 


T. ,T. MOLLOY VS. G. KELLOGG ET AL. 


1 Declaration. 

Filed November 5, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64568. 

George Kellogg and Lauren Kellogg, Trading as Kelloggs & 

Miller, Plaintiffs, 

vs. 

Thomas J. Molloy, Defendant. 

The plaintiffs, George Kellogg and Lauren Kellogg, doing 
business under the name and style of Kelloggs & Miller, sue the 
defendant, Thomas J. Molloy, for that heretofore, to wit, on the 
1st day of December, 1919, the said plaintiffs entered into a certain 
contract in writing with the said defendant by the designation of 
T. J Molloy, wherein the plaintiffs undertook and agreed to de¬ 
liver f. o. b. cars at Amsterdam, New York, freight prepaid to 
Baltimore, Md., and freight allowed to Washington, D. C., twenty 
(20) barrels, strictly pure (Old Process) Linseed Oil at $1.65 
per 7V2 pounds raw, or $1.67 per 7% pounds boiled, at the defend¬ 
ant’s election, the 20 barrels aggregating 7,500 pounds and amount¬ 
ing, according to the contract price, to $1,650.00. And plaintiffs 
aver that deliveries in five barrel lots were to be made between the 
months of April and September, 1920, upon the buyer furnishing 
shipping instructions to the plaintiffs, and election of kind of oil 
desired by him, said shipping instructions to be given in ample 
time to enable seller to execute the orders within the contract 
period above named. And plaintiffs further aver that 

2 according to the terms of said contract, the failure of the 
buyer to furnish shipping instructions prior to the expira¬ 
tion of the period named in the contract was to constitute a breach 
of the contract on the part of the buyer. And the plaintiffs further 
aver that at all times during the life of this contract they were 
ready and willing to make the deliveries called for by said contract 
within the period therein specified; and that during said period 
they frequently called upon the defendant to accept and receive 
said shipments of oil, and to furnish the plaintiffs with shipping 
instructions for same, showing when and how T the defendant de¬ 
sired and required deliveries, but the defendant failed and refused 
to give any shipping instructions and failed and refused to accept 
deliveries of any of said order. And plaintiffs further aver that 
after the expiration of said contract, and the failure of the defend¬ 
ant to receive or accept said oil, the plaintiffs sold the said 20 
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barrels of oil on the open market at prices ranging from $1.07 to 
$1.14 per 7V 2 pounds, raw amounting in the aggregate to $1,140.00, 
figured on the highest price obtained said price being the highest 
and best price obtainable on the day of sale, by reason whereof the 
plaintiffs sustained a loss of $510.00, and plaintiffs demanded 
payment thereof by the defendant, and payment was refused. 

Wherefore, the plaintiffs bring suit and claim the sum of Five 
Hundred and Ten Dollars ($510.00), with interest at the rate of 
six per cent per annum from the 1st day of October, 1920, besides 
costs of suit. 

2. The plaintiffs, George Kellogg and Lauren Kellogg, doing 
business under the name and style of Kelloggs & Miller, 
3 sue the defendant, Thomas J. Molloy for money payable 
by the defendant to the plaintiffs for goods sold and de¬ 
livered by the plaintiffs to the defendant; and for work done and 
materials provided by the plaintiffs for the defendant at his re¬ 
quest; and for money lent by the plaintiffs to the defendant; and 
for money paid by the plaintiffs for the defendant at his request: 
and for money received by the defendant for the use of the plain¬ 
tiffs; and for money found to be due from the defendant to the 
plaintiffs on accounts stated between them. And the plaintiffs 
claim the sum of Five Hundred and Ten Dollars ($510.00), with 
interest at the rate of six per cent per annum from the 1st day of 
October, 1920, according to the Particulars of Demand hereto 
annexed 

HAMILTON & HAMILTON, 

Attorneys for Plaintiffs. 


Particulars of Demand. 

Thomas J. Molloy, Washington, D. C., to Kelloggs & Miller, Dr. 
20 bbls. raw linseed oil on contract #5234 for April/ 


September, inclusive, delivery, estimating 375 lbs. 
net per barrel: 

7,500 lbs. @ $1.65 per 7V 2 lbs. per contract. $1,650.00 

7,500 lbs. @ $1.14 per 7y 2 lbs. market price at 

expiration .-. 1,140.00 

Difference between contract and market price.. $510.00 


4 Affidavit of Lauren Kellogg. 

State of New York, 

County of Montgomery, 

City of Amsterdam, To wit: 

Lauren Kellogg personally appeared before me Nov. 3rd 1920 who 
being duly sworn deposes and says that he is a member of the firm 
of Kelloggs & Miller, plaintiffs in the above entitled cause, and has 
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knowledge of the matters and things hereinafter set forth, and makes 
this affidavit for and on behalf of said plaintiffs. That said plain¬ 
tiffs have a just cause of action against the defendant, Thomas J. 
Molloy, growing out of the following transaction. That heretofore, 
to wit, on the 1st day of December, 1919, the said plaintiffs entered 
into a written contract with the defendant to sell and deliver on order 
to the defendant 20 barrels of raw linseed oil during the months of 
April, May, June, July, August and September, 1920, at the rate 
of $1.65 per T 1 /* pounds, amounting in all to the sum of $1,650.00 
or at the rate of $1.67 per 7M> pounds boiled, at defendant’s election. 
That under the terms of said written contract the said defendant was 
required to furnish to the plaintiffs shipping instructions and desig¬ 
nation of character of oil desired in ample time to enable the plain¬ 
tiffs to fill said orders within the periods named in said contract, to 
wit. between the months of April and September, both inclusive, 
1920. And said contract further provided that the failure of the de¬ 
fendant to furnish the plaintiffs with shipping instructions 

5 prior to the expiration of the time mentioned in said contract 
should constitute a breach of the contract on the part of the 

defendant and a waiver of tender of delivery of the goods so sold to 
him by the plaintiffs. Affiant further avers that after the signing of 
said contract the plaintiffs made arrangements to till the orders of 
the defendant for the delivery of said 20 barrels of oil when and as 
the same might be ordered by him and during the months of April, 
May, June, July, August and September, 1920, and at all times 
during said months the plaintiffs stood ready and able and willing 
to make deliveries of said oil upon receiving shipping instructions 
from said defendant. That said defendant failed and refused to 
give plaintiffs shipping instructions for the delivery of said oil, not¬ 
withstanding the fact that the plaintiffs, through their agents, re¬ 
peatedly requested such instructions from the defendant. And 
affiant further avers that the said defendant failed and refused to fur¬ 
nish the plaintiffs with shipping instructions for said oil at any 
time during the life of said contract or thereafter, and failed and re¬ 
fused to accept delivery of said oil. Whereupon it became necessary 
for the plaintiffs to sell said oil which they had been holding for the 
said defendant under said contract, in the open market. That at 
said sale the best price obtainable by the plaintiffs for any of said oil 
was $1.14 per 7% pounds, which price was the highest and best mar¬ 
ket price for said oil on the day of sale. By reason whereof and of 
the breach of said contract by said defendant, the said plaintiffs suf¬ 
fered a loss of $510.00. 

Wherefore the affiant avers that the said plaintiffs are justly 

6 entitled to recover from the defendant the sum of $510.00, 
with interest from the 1st day of October, 1920, exclusive of 

all set offs and just grounds of defense, besides costs of suit. 

LAUREN KELLOGG. 

Subscribed and sworn to before me this 3rd day of November 1920. 
[seal.] J. A. BRANNOCK, 

Notary Public. 





T. J. MOLLOY VS. G. KELLOGG ET AL. 


5 


Pleas. 

Filed November 29, 1920. 

******* 

1. For plea to the first count of the plaintiffs’ declaration, the de¬ 
fendant says that he did not promise and agree as therein alleged. 

2. For plea to the second count and to each of the general counts 
of said declaration, the defendant says that he is not indebted as 
therein alleged. 

L. A. BAILEY, 

J. WM. SHEA, 

Attys. for Deft. 

Affidavit of Defense. 

District of Columbia, ss : 

Thomas J. Molloy says upon his oath as follows. 

7 I am the defendant named in the above entitled suit 
wherein George Kellogg and Lauren Kellogg, trading as 

Kelloggs & Miller, are named as plaintiffs. I deny the right of the 
plaintiffs as to the whole and as to each part of their claim. 

I am informed and believe and expect to be able to prove that at 
all times during the life of the contract mentioned in the plaintiffs' 
declaration they were not ready and willing or able to make the de¬ 
liveries called for by said contract, and that during all said period 
the open market prices of oil at the place of delivery mentioned in 
said contract exceeded the price fixed by said contract excepting, as 
to the 5 barrels of oil to be delivered in September, that said open 
market price on September 30th, 1920, was One Dollar and Seven¬ 
teen Cents ($1.17) per pounds in 5 barrel lots. 

In previous dealings under a similar contract between the plaintiffs 
and myself they waived the requirement that I furnish shipping 
specifications. The contract provided “in absence of specifications 
seller to have privilege of filling contract with Raw oil” and I under¬ 
stood, and the plaintiffs knew I understood, that if I did not send 
them shipping specifications they would send me Raw Oil at the 
several times of delivery mentioned in the contract, in accordance 
with our previous course of dealing under a like contract. 

The plaintiffs did not “repeatedly request such instructions” and 
the only communication from them to me, during the life of the con¬ 
tract, was a letter from their agent, dated September 22nd, 

8 1920, following his telephone message when the market price 
of oil was below the contract price. 

I expect to be able to prove that the 15 barrels of oil to be delivered 
to me under the contract, in April, May and June, were sold by the 
plaintiffs during that period for prices in excess of the contract price; 
?dso, that the freight charges to be paid by the plaintiffs, under the 
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contract, from Amsterdam, New York, to Washington, D. C., on oil 
was about two dollars ($2.00) per barrel. 

. THOMAS J. MOLLOY. 

Subscribed and sworn to before me this 29" day of November, 
A. D., 1920. 

MORGAN H. BEACH, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 


Motion for Judgment under 73 rd Rule. 

Filed December 2, 1920. 

******* 

Now come the plaintiffs and move the court for judgment against 
the defendant for the amount claimed in the declaration for want of 
a sufficient affidavit of defense. 

HAMILTON & HAMILTON, 

Attorneys for Plaintiff*. 

9 Supreme Court of the District of Columbia. 

Monday, January 3rd, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons. 
Justice presiding. 

******* 

Upon consideration of the motion of plaintiffs filed in this cause 
for judgment it is ordered that said motion be, and is hereby granted. 
Wherefore, it is considered that the plaintiffs recover of defendant, 
the sum of Five Hundred and Ten Dollars ($510.00) with interest 
thereon from the first day of October, 1920, together with costs of 
suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant, by his attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas, is hereby 
fixed in the sum of One Thousand Dollars. 

Memorandum. 

January 14, 1921.—Undertaking (supersedeas) approved and 
filed. 

10 Assignment of Errors. 

Filed January 14,1921. 

******* 

For assignment of errors herein the defendant, by counsel, says 
that the Court erred as follows: 
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1. In holding that the affidavit of defense was insufficient. 

2. In granting the plaintiffs’ motion for judgment. 

3. In rendering said judgment. 

L. A. BAILEY, 
Attorney for Defendant . * 

Order for Transcript of Record. 

Filed January 14, 1921. 

******* 

The Clerk will please prepare the transcript of record on appeal 
in this suit, including therein the following, viz: 

1. Declaration, particulars of demand and affidavit therewith. 

2. Pleas and affidavit of defense. 

3. Motion for judgment (omit notice attached). 

4. Judgment. 

5. Assignment of errors. 

6. Memorandum, showing appeal noted in open Court and ap¬ 
proval and filing of appeal bond supersedeas. 

7. This order. L. A. BAILEY, 

Attorney for Defendant. 


11 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64568 at Law r , wherein George 
Kellogg and Lauren Kellogg, Trading as Kelloggs & Miller, are 
Plaintiffs and Thomas J. Molloy is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of February, 1921. 


[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3507. Thomas J. Molloy, appellant, vs. George Kellogg et al. 
Court of Appeals, District of Columbia. Filed Feib. 15, 1921< 
Henry W. Hodges, clerk. 
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